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liquid. Condensate recovered in lease
separators or field facilities is oil.

Outer Continental Shelf (OCS) means
all submerged lands lying seaward and
outside of the area of lands beneath
navigable waters as defined in Section
2 of the Submerged Lands Act (43
U.S.C. 1301) and of which the subsoil
and seabed appertain to the United
States and are subject to its jurisdic-
tion and control.

Person means any individual, firm,
corporation, association, partnership,
consortium, or joint venture (when es-
tablished as a separate entity).

Quality differential means an amount
paid or received under an exchange
agreement (whether in money or in
barrels of oil) that results from dif-
ferences in API gravity, sulfur content,
viscosity, metals content, and other
quality factors between oil delivered
and oil received in the exchange. A
quality differential may represent all
or part of the difference between the
price received for oil delivered and the
price paid for oil received under a buy/
sell agreement.

Rocky Mountain Region means the
States of Colorado, Montana, North
Dakota, South Dakota, Utah, and Wyo-
ming, except for those portions of the
San Juan Basin and other oil-pro-
ducing fields in the ‘‘Four Corners’’
area that lie within Colorado and Utah.

Sale means a contract between two
persons where:

(1) The seller unconditionally trans-
fers title to the oil to the buyer and
does not retain any related rights such
as the right to buy back similar quan-
tities of oil from the buyer elsewhere;

(2) The buyer pays money or other
consideration for the oil; and

(3) The parties’ intent is for a sale of
the oil to occur.

Spot price means the price under a
spot sales contract where:

(1) A seller agrees to sell to a buyer
a specified amount of oil at a specified
price over a specified period of short
duration;

(2) No cancellation notice is required
to terminate the sales agreement; and

(3) There is no obligation or implied
intent to continue to sell in subsequent
periods.

Tendering program means a producer’s
offer of a portion of its crude oil pro-

duced from a field or area for competi-
tive bidding, regardless of whether the
production is offered or sold at or near
the lease or unit or away from the
lease or unit.

Trading month means the span of
time during which crude oil trading oc-
curs and spot prices are determined,
generally for deliveries of production
in the following calendar month. For
example, for ANS spot prices, the trad-
ing month includes all business days in
the calendar month. For other spot
prices, for example, the trading month
may include the span of time from the
26th of the previous month through the
25th of the current month.

Transportation allowance means a de-
duction in determining royalty value
for the reasonable, actual costs of mov-
ing oil to a point of sale or delivery off
the lease, unit area, or communitized
area. The transportation allowance
does not include gathering costs.

§ 206.102 How do I calculate royalty
value for oil that I or my affiliate
sell(s) under an arm’s-length con-
tract?

(a) The value of oil under this section
is the gross proceeds accruing to the
seller under the arm’s-length contract,
less applicable allowances determined
under §§ 206.110 or 206.111. This value
does not apply if you exercise an option
to use a different value provided in
paragraph (d)(1) or (d)(2)(i) of this sec-
tion, or if one of the exceptions in
paragraph (c) of this section applies.
Use this paragraph (a) to value oil
that:

(1) You sell under an arm’s-length
sales contract; or

(2) You sell or transfer to your affil-
iate or another person under a non-
arm’s-length contract and that affil-
iate or person, or another affiliate of
either of them, then sells the oil under
an arm’s-length contract, unless you
exercise the option provided in para-
graph (d)(2)(i) of this section.

(b) If you have multiple arm’s-length
contracts to sell oil produced from a
lease that is valued under paragraph
(a) of this section, the value of the oil
is the volume-weighted average of the
values established under this section
for each contract for the sale of oil pro-
duced from that lease.
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(c) This paragraph contains excep-
tions to the valuation rule in para-
graph (a) of this section. Apply these
exceptions on an individual contract
basis.

(1) In conducting reviews and audits,
if MMS determines that any arm’s-
length sales contract does not reflect
the total consideration actually trans-
ferred either directly or indirectly
from the buyer to the seller, MMS may
require that you value the oil sold
under that contract either under
§ 206.103 or at the total consideration
received.

(2) You must value the oil under
§ 206.103 if MMS determines that the
value under paragraph (a) of this sec-
tion does not reflect the reasonable
value of the production due to either:

(i) Misconduct by or between the par-
ties to the arm’s-length contract; or

(ii) Breach of your duty to market
the oil for the mutual benefit of your-
self and the lessor.

(A) MMS will not use this provision
to simply substitute its judgment of
the market value of the oil for the pro-
ceeds received by the seller under an
arm’s-length sales contract.

(B) The fact that the price received
by the seller under an arm’s length
contract is less than other measures of
market price, such as index prices, is
insufficient to establish breach of the
duty to market unless MMS finds addi-
tional evidence that the seller acted
unreasonably or in bad faith in the sale
of oil from the lease.

(d)(1) If you enter into an arm’s-
length exchange agreement, or mul-
tiple sequential arm’s-length exchange
agreements, and following the ex-
change(s) you or your affiliate sell(s)
the oil received in the exchange(s)
under an arm’s-length contract, then
you may use either § 206.102(a) or
§ 206.103 to value your production for
royalty purposes.

(i) If you use § 206.102(a), your gross
proceeds are the gross proceeds under
your or your affiliate’s arm’s-length
sales contract after the exchange(s)
occur(s). You must adjust your gross
proceeds for any location or quality
differential, or other adjustments, you
received or paid under the arm’s-length
exchange agreement(s). If MMS deter-
mines that any arm’s-length exchange

agreement does not reflect reasonable
location or quality differentials, MMS
may require you to value the oil under
§ 206.103. You may not otherwise use
the price or differential specified in an
arm’s-length exchange agreement to
value your production.

(ii) When you elect under
§ 206.102(d)(1) to use § 206.102(a) or
§ 206.103, you must make the same elec-
tion for all of your production from the
same unit, communitization agree-
ment, or lease (if the lease is not part
of a unit or communitization agree-
ment) sold under arm’s-length con-
tracts following arm’s-length exchange
agreements. You may not change your
election more often than once every 2
years.

(2)(i) If you sell or transfer your oil
production to your affiliate and that
affiliate or another affiliate then sells
the oil under an arm’s-length contract,
you may use either § 206.102(a) or
§ 206.103 to value your production for
royalty purposes.

(ii) When you elect under
§ 206.102(d)(2)(i) to use § 206.102(a) or
§ 206.103, you must make the same elec-
tion for all of your production from the
same unit, communitization agree-
ment, or lease (if the lease is not part
of a unit or communitization agree-
ment) that your affiliates resell at
arm’s length. You may not change your
election more often than once every 2
years.

(e) If you value oil under paragraph
(a) of this section:

(1) MMS may require you to certify
that your or your affiliate’s arm’s-
length contract provisions include all
of the consideration the buyer must
pay, either directly or indirectly, for
the oil.

(2) You must base value on the high-
est price the seller can receive through
legally enforceable claims under the
contract.

(i) If the seller fails to take proper or
timely action to receive prices or bene-
fits it is entitled to, you must pay roy-
alty at a value based upon that obtain-
able price or benefit. But you will owe
no additional royalties unless or until
the seller receives monies or consider-
ation resulting from the price increase
or additional benefits, if:
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(A) The seller makes timely applica-
tion for a price increase or benefit al-
lowed under the contract;

(B) The purchaser refuses to comply;
and

(C) The seller takes reasonable docu-
mented measures to force purchaser
compliance.

(ii) Paragraph (e)(2)(i) of this section
will not permit you to avoid your roy-
alty payment obligation where a pur-
chaser fails to pay, pays only in part,
or pays late. Any contract revisions or
amendments that reduce prices or ben-
efits to which the seller is entitled
must be in writing and signed by all
parties to the arm’s-length contract.

§ 206.103 How do I value oil that is not
sold under an arm’s-length con-
tract?

This section explains how to value oil
that you may not value under § 206.102
or that you elect under § 206.102(d) to
value under this section. First deter-
mine whether paragraph (a), (b), or (c)
of this section applies to production
from your lease, or whether you may
apply paragraph (d) or (e) with MMS
approval.

(a) Production from leases in California
or Alaska. Value is the average of the
daily mean ANS spot prices published
in any MMS-approved publication dur-
ing the trading month most concurrent
with the production month. (For exam-
ple, if the production month is June,
compute the average of the daily mean
prices using the daily ANS spot prices
published in the MMS-approved publi-
cation for all the business days in
June.)

(1) To calculate the daily mean spot
price, average the daily high and low
prices for the month in the selected
publication.

(2) Use only the days and cor-
responding spot prices for which such
prices are published.

(3) You must adjust the value for ap-
plicable location and quality differen-
tials, and you may adjust it for trans-
portation costs, under § 206.112.

(4) After you select an MMS-approved
publication, you may not select a dif-
ferent publication more often than
once every 2 years, unless the publica-
tion you use is no longer published or
MMS revokes its approval of the publi-

cation. If you are required to change
publications, you must begin a new 2-
year period.

(b) Production from leases in the Rocky
Mountain Region. This paragraph pro-
vides methods and options for valuing
your production under different factual
situations.

(1) If you have an MMS-approved ten-
dering program, value your oil under
paragraph (b)(2) of this section. If you
do not have an MMS-approved ten-
dering program, you may value your
oil under either paragraph (b)(3) or
paragraph (b)(4) of this section.

(i) You must apply the same subpara-
graph of this section to value all of
your production from the same unit,
communitization agreement, or lease
(if the lease is not part of a unit or
communitization agreement) that you
cannot value under § 206.102 or that you
elect under § 206.102(d) to value under
this section.

(ii) After you select either paragraph
(b)(3) or (b)(4) of this section, you may
not change to the other method more
often than once every 2 years, unless
the method you have been using is no
longer applicable and you must apply
one of the other paragraphs. If you
change methods, you must begin a new
2-year period.

(2) If you have an MMS-approved ten-
dering program, the value of produc-
tion from leases in the area the ten-
dering program covers is the highest
winning bid price for tendered volumes.

(i) You must offer and sell at least 30
percent of your production from both
Federal and non-Federal leases in that
area under your tendering program.

(ii) You also must receive at least
three bids for the tendered volumes
from bidders who do not have their own
tendering programs that cover some or
all of the same area.

(iii) MMS will provide additional cri-
teria for approval of a tendering pro-
gram in its ‘‘Oil and Gas Payor Hand-
book.’’

(3) Value is the volume-weighted av-
erage gross proceeds accruing to the
seller under your and your affiliates’
arm’s-length contracts for the pur-
chase or sale of production from the
field or area during the production
month. The total volume purchased or
sold under those contracts must exceed
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